
The Consumer 

Protection Act & 

The Protection of 

Personal Information 

Bill
Pietermaritzburg Chamber of Business

05 May 2011

Information Protection & Business Resilience



Introduction



© [year] [legal member firm name], a [jurisdiction] [legal structure] and a member firm of the KPMG network of 

independent member firms affiliated with KPMG International Cooperative ("KPMG International"), a Swiss entity. 

All rights reserved.

2

The CPA v The PPI Bill: What is the difference?

The Consumer Protection Act

ÅThe customer is (nearly) always right

ÅThe freedom to choose

The Protection of Personal Information Bill

ÅYou get my information on a ñneed-to-knowò basis

ÅThe right to privacy



The Consumer Protection 

Act (ñCPAò)
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Background to CPA

The purchasing cycle (example):

Advertising and marketing 

practices

Sale of product and 

interactions with consumer

Goods returned or repaired

Remember: Consumer is KING!!!
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Background to CPA cont...

¸ Full force and effect: 1 April 2011

¸ Regulations awaited

¸ Department of Trade and Industry policy objectives:

ñé creating fair, responsible and competitive markets because they 

empower citizens and prevent unethical behaviouréò

Notes:

¸ 1 April 2011

¸ Regulations awaited

¸ Department of Trade and 

Industry (dti)

¸ National Consumer 

Commission
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Application of the CPA

¸ Every transaction occurring in South Africa

¸ For the promotion or supply of any goods or services within South Africa (includes the 

supply of goods or services by clubs, trade unions, associations, etc.)

¸ To suppliers:

- residing within or outside South Africa

-operating for profit or non profit

-whether individuals, juristic persons, partnerships, trusts, organs of state, etc

¸ Includes franchise agreements

Notes:

¸ If there is an inconsistency 

between the CPA and a 

provision of any other Act, 

and the two provisions 

cannot be applied 

together, then the 

provision that extends the 

greater protection to a 

consumer will apply.
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Å Definition of transaction

Å There must be óconsiderationô

- anything of value given or accepted in exchange for goods or services. 

Key concepts in the CPA

The agreement between the parties for the 

supply of the goods and services

The actual supply of 

the goods

Performance of the 

services

TRANSACTION

*Source: The Consumer Protection Act Made Easy, Adv NJ Melville

Examples of 

ñconsiderationò:

Å money, property, cheque 

or negotiable instruction, 

token, electronic credit, 

credit, debit or electronic 

chip or similar object

Å labour, barter or other 

goods or services

Å loyalty credit or award, 

coupon or other right to 

assert a claim
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Å Definition of consumer

Key concepts in the CPA cont...

A person to whom 

particular goods or 

services are marketed in 

the ordinary course of 

the supplierôs business

A person who has 

entered into a transaction 

with a supplier in the 

ordinary course of the 

supplierôs business

A franchisee in 

terms of a 

franchise 

agreement

A user of those particular goods or 

recipient or beneficiary of those 

particular services, irrespective 

whether that user, recipient or 

beneficiary was a party to a 

transaction

CONSUMER

SUPPLIER

PERSON OR ENTITY

WHO MARKETS

GOODS

SERVICES

*Source: The Consumer Protection Act Made Easy, Adv NJ Melville

Å Definition of supplier
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Key concepts in the CPA cont...

Å Definition of Goods

ï Broad definition

Å anything ómarketedôfor human consumption

Å tangibles and intangibles

Å legal interest in land/immovable property

Å gas, water and electricity

Å Definition of Services (examples)

ï any work or undertaking performed by one person for the direct or indirect benefit of another

ï the provision of any education, information, advice or consultation, except where FAIS applies

ï any banking services, or related or similar financial services, or the undertaking, underwriting or assumption of any risk by

one person on behalf of another, except where FAIS applies

ï the transportation of an individual or any goods

ï rentals

ï internet access

ï access to premises

ï right of franchisee in terms of franchise agreement



© [year] [legal member firm name], a [jurisdiction] [legal structure] and a member firm of the KPMG network of 

independent member firms affiliated with KPMG International Cooperative ("KPMG International"), a Swiss entity. 

All rights reserved.

Key concepts in the CPA cont...

Å Exceptions:

ï Goods or services promoted or supplied to the State

ï If consumer is a juristic person whose asset value or annual turnover equals / exceeds the threshold value

(R3 million)

ï A credit agreement under the NCA (not the goods and services)

ï Services supplied under an employment contract, including:

Å giving effect to a collective bargaining agreement in terms of the Constitution and the Labour Relations Act (LRA) or

collective agreement as defined in section 213 of the LRA

ï Where the Minister has granted an industry-wide exemption from one or more provisions of the Act based

on overlap
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Potential business impact:  Marketing

Å Right to fair and responsible marketing

ï General standards for marketing of goods or services

ï Bait marketing

ï Negative option marketing

ï Direct marketing to consumers

ï Catalogue marketing

ï Trade coupons and similar promotions

ï Customer loyalty programmes

ï Promotional competitions

ï Alternative work schemes

ï Referral selling

ï Agreements with persons lacking legal capacity
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Potential business impact:  Marketing cont...

Å General standard is set out in section 29 and must be read with section 41 - False, 

misleading or deceptive representations:

ï directly or indirectly express or imply a false, misleading or deceptive representation concerning a material fact

to a consumer

ï use exaggeration, innuendo or ambiguity as to a material fact, or fail to disclose a material fact if that failure

amounts to a deception; or

ï fail to correct an apparent misapprehension on the part of a consumer, amounting to a false, misleading or

deceptive representation,

ï or permit or require any other person to do so on behalf of the supplier

Note: advertising and marketing houses need to ensure compliance.
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Potential business impact:  Marketing cont...

Å Right to restrict unwanted direct marketing

ï Right of privacy includes right to:

Å refuse or accept

Å require another person to discontinue

Å pre-emptively block direct marketing

ï The Commission may establish or recognise a registry for pre-emptive blocking

ï Organisations to ensure registration of pre-emptive blocks and controls

Å Regulation of time for contacting consumers

ï Allowed Mondays to Fridays between 08h00 and 18h00

ï Not allowed on Saturdays, Sundays and Public Holidays
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Potential business impact:  Marketing cont...

Å Customer loyalty programmes

ï Supply must equal demand

ï Goods or services to be of the same quality as the goods or services sold

ï Document for the programme must describe the goods or services to which the offer relates and how the

programme works

ï No monetary charges for processing a periodic fee that a consumer is required to pay to the programme

ï Cannot require the consumer to purchase any other goods or services in connection with a loyalty programme

ï Must supply if selling to other customers and will receive equivalent consideration in loyalty credits or awards

ï Notice periods apply if there is a restriction on availability of goods or services and total of restricted period in a

calendar year must not exceed 90 days
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Potential business impact:  Marketing conté

Å Promotional competitions

ï One may not inform another person that he or she has won a competition or a prize, if:

Å No competition has been conducted

Å The person has not won the competition or prize

Å The prize was made generally available

Å The prize for a competition is subject to a previously undisclosed condition

Å The person is required to buy something or pay something for the prize (an ñadministrativefeeò)

ï The promoter of a competition may, however, require the payment of the reasonable costs of posting or

otherwise transmitting an entry form

ï Certain persons may not participate in a competition:

Å Directors, members, partners, employees or agents of the promoter or any other person similarly connected

Å A supplier of goods or services in connection with that competition
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Potential business impact:  Marketing conté

Å Promotional competitions (conté)

ï The promoter of the competition must:

Å Prepare competition rules before the beginning of the competition

Å Make the competition rules available to the Commission and to any participant, on request and without cost

Å Keep a copy of the competition rules

Å The offer to participate in the promotional competition must clearly state the benefit or 

competition to which the offer relates and provide details of:

ï What the person must do to participate in the competition

ï How the results of the competition will be decided

ï The closing date for the competition

ï How the results will be made known

ï How the prize can be collected
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Potential business impact:  Marketing conté

Å Promotional competitions (conté)

ï The Minister may exclude competitions with low-value prizes (currently R100 or less) from the Act and

prescribe minimum standards and forms for keeping records associated with promotional competitions as well

as the audit and reporting requirements.

ï Section does not deal with practice of giving prizes not matching the description or value given in the

promotional material, this would constitute false, misleading or deceptive representations in terms of Section

41.*

*Source: The Consumer Protection Act Made Easy, Adv NJ Melville
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Potential business impact: Selling

Å Over-selling and over-booking

ï If a supplier concludes a contract and fails to supply the goods or services, or similar or comparable goods or

services (same or better quality, class or nature), the supplier must-

Å refund the consumer together with interest at the prescribed rate from the date on which the amount was paid until the date of

reimbursement; and

Å compensate the consumer for costs directly incidental to the supplierôsbreach of the contract, except where defences apply.

Å Certain defences

ï the supplier offered to supply or procure another person to supply goods or services that would satisfy the

consumerôsrequest; and

ï the consumer accepted the offer and the goods or services were supplied; or

ï unreasonably refused that offer.

Å Section does not apply if:

ï The promoter of the competition must:

ï the shortage of stock or capacity is due to circumstances beyond the supplierôscontrol; and

ï the supplier took reasonable steps to inform the consumer of the shortage of stock or capacity as soon as it

was practicable to do so in the circumstances.
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Potential business impact: Selling cont...
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Potential business impact: Disclosure

Å Right to disclosure and information

ï Right to information in plain and understandable language

ï Disclosure of price of goods or services

ï Product labelling and trade descriptions

ï Disclosure of reconditioned or grey market goods

ï Sales records

ï Disclosure by intermediaries

ï Identification of deliverers, installers and others
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Potential business impact:  Disclosure cont...

Å Right to information in plain and understandable language

(1) The producer of a notice, document or visual representation that is  required, in terms of this Act or any       other 

law, to be produced, provided or displayed to a consumer must produce, provide or display that notice, document or 

visual representationð

(a)    in the form prescribed in terms of this Act or any other legislation, if any, for that notice, document or 

visual representation; or

(b)    in plain language, if no form has been prescribed for that notice, document or visual representation.

(2) For the purposes of this Act, a notice, document or visual representation is in plain language if it is reasonable to 

conclude that an ordinary consumer of the class of persons for whom the notice, document or visual representation 

is intended, with average literacy skills and minimal experience as a consumer of the relevant goods or services, 

could be expected to understand the content, significance and import of the notice, document or visual 

representation without undue effort, having regard toð

(a)     the context, comprehensiveness and consistency of the notice, document or visual representation;

(b)     the organisation, form and style of the notice, document or visual representation;

(c)     the vocabulary, usage and sentence structure of the notice, document or visual representation; and

(d)     the use of any illustrations, examples, headings or other aids to reading and understanding.
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Potential business impact:  Disclosure cont...

Å Example: Credit card terms and conditions - Non-plain language v plain language

ï Credit card terms:

ñThe cardholder shall have several general obligations for the carriage and/or usage of the credit card hereinbefore mentioned. 

It shall not be permitted for any other person, whether known to the cardholder or not, to use or attempt to use the credit card

and it is the cardholderôs express obligation to ensure that there is no unauthorised use of the credit card. The cardholder shall 

have a duty to ensure the credit card is retained in a safe and secure place at all times and further to ensure the Personal 

Identification Number (hereinafter referred to as the PIN Number) is kept private at all times, subject to the provision that the 

PIN Number shall be kept separate from the credit card at all times and further that it shall not be left in any place where an 

unauthorised person may gain access to it. The cardholderôs signature shall be affixed to the reverse side of the credit card

forthwith upon receipt thereof, provided that such signature shall be in ink.ò

*Source: Simplified
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Potential business impact:  Disclosure cont...

Å Example (cont...): Credit card terms and conditions - Non-plain language v plain language

ï Your duties for using the credit card:

Å Only you may use the card. You must ensure that no one else uses the card.

Å When you receive the card, you must sign it in ink immediately.

Å Keep the card in a safe place. Keep your PIN number secret and separate from the card.*

*Source: Simplified
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Potential business impact:  Disclosure cont..

Å Limitation of liability and indemnities (Notice required for certain terms and conditions)

ï Any notice to consumers or provision of a consumer agreement that purports to:

Å limit in any way the risk or liability of the supplier or any other person

Å constitute an assumption of risk or liability by the consumer

Å impose an obligation on the consumerôsto indemnify the supplier or any other person for any cause

Å be an acknowledgement of fact by the consumer

Å The fact, nature and effect of the provision or notice contemplated in section 49 (1)
must be drawn to the attention of the consumer:

ï in a conspicuous manner and form that is likely to attract the attention of an ordinarily alert consumer,

having regard to the circumstances; and

ï before the earlier of the time at which the consumer-

(i)   enters into the transaction or agreement, begins to engage in the activity,   

or enters or gains access to the facility; or

(ii)   is required or expected to offer consideration for the transaction or 

agreement.

Å Consumer must be given an adequate opportunity in the circumstances to receive or 

comprehend the provision or notice
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Potential business impact: Agreements

Å Formalities

ï Common law does not require an agreement to be in writing (there are certain statutory exceptions)

ï New requirements introduced

Å contract must be in plain language

Å applicable whether signed or not

Å free copy must be provided

Å set out financial obligations

Å Signing or initialling

ï Can be effected in any manner recognised by law including an advanced electronic signature or an electronic

signature as defined in the ECTA

ï Supplier must take reasonable measures to prevent the use of consumers electronic signature for any purpose

other than signing or initialling of the particular document the consumer intended to sign
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Potential business impact:  Agreements cont...

Å Fixed-term agreements

ï Section does not apply to transactions between juristic persons (regardless of turnover or asset value)

ï Fixed-term agreement:

ÅMust not exceed prescribed maximum period (per category of consumer agreement)

-Despite any provision in the agreement to the contrary consumer can cancel agreement:

Å on expiry of fixed term (without penalty or charge)

Å at any other time on 20 business days notice

-Supplier can cancel agreement 20 business days after giving consumer notice (written) of a material

failure by the consumer to comply with the agreement, unless consumer has rectified the agreement on

time.

Note: You cannot contract out of this provision in terms of section 51: Prohibited transactions, agreements, 

terms or conditions.
Maximum period: 

24 months

Examples:

Gym contract, cellphone 

contracts
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Potential business impact:  Agreements cont...

Å Fixed-term agreements (continuedé)

-Not more than 80 and not less than 40 business days before the expiry date of the fixed term of the

consumer agreement, must notify consumer of:

Å Expiry

Å any material changes that would apply

Å options available to consumer

o terminate agreement

o agree to renewal for a fixed term

-On expiry of fixed-term, continues on month-to-month basis (subject to material change notice) unless

consumer expressly:

Å terminates agreement on the expiry date

Å agrees to renewal of agreement

Note:

Å Consumer still liable for amounts owed as at date of cancellation.

Å May impose reasonable cancellation penalty.
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Potential business impact: Prepayments

Å Supplier to hold and account for consumerôs property

ï When supplier has possession of prepayment, deposit, membership fee or other money belonging or

ordinarily under the control of a consumer, the supplier:

Å Must not treat that property as being property of supplier

Å In the handling, safeguarding and utilisation of the property, exercise degree of care, diligence and skill that can

reasonably be expected of a person responsible for managing any property belonging to another person

Å Is liable to the owner of the property for any loss resulting from a failure to comply with the above
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Potential business impact:  Right to fair value, good quality and safety

Å Liability for damage caused by goods

ï A producer or importer, distributor or retailer of any goods is

liable for any harm, irrespective of whether the harm was due

to negligence and caused wholly or partly as a consequence

of:

Å supplying unsafe goods

Å product failure, defect or hazard; or

Å inadequate instructions or warnings regarding any hazard associated

with the use of the goods

Å Exceptions

ï if the unsafe product is due to compliance with any public

regulation

ï the unsafe product characteristic, failure, defect or hazard did

not exist at the time it was supplied by the person supplying

the goods to the person who is being held liable

ï the unsafe product characteristic, failure, defect or hazard is

wholly due to compliance by the person being held liable with

instructions provided by the supplier of those goods

ï if it is unreasonable to expect the distributor or retailer to have

discovered the defect

ï if the claim has prescribed (3 years)
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Consequences of non-compliance and important contacts

Å Penalties and administrative fines

ï 10% of annual turnover or R1 million (whichever is the greater)

Å Consumer avenues under CPA

ï National Consumer Commission

ï Ombud

ï ADR

ï Consumer Court / Court

ï Tribunal

Å Where and how to complain?

National Consumer Commission:

Tel: 086 1843 384

Fax: (012) 394 2558

E-mail: contactus@dti.gov.za

Complaint forms download at www.dti.gov/ccrd/complaintforms.htm

Post to: Department of Trade and Industry, National Consumer Commission, Consumer Complaints, Private Bag X84, Pretoria, 0001

mailto:contactus@dti.gov.za
http://www.dti.gov/ccrd/complaintforms.htm
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Remember....

31

All fixed-term contracts such as gym and cellphone contracts signed after April 1 this year - if a consumer 

cancels a fixed-term contract early, the supplier can demand a ñreasonableò amount as a cancellation 

penalty, taking into account quite a few factors such as the consumer having to pay back the value of goods 

which remain in their possession (that would include a cellphone). 

What is reasonable?  

You will be asked to upgrade 

or extend your contract, and 

it is up to you to weigh up 

your options, read the small 

print and decide if this will 

benefit you or not. 

Now that the cellphone and fitness industries 

are able to determine their own cancellation 

penalties, within reason, this will become a 

competitive issue, so, when you are looking 

to sign a contact, donôt just compare prices 

and hardware, check out what it will cost you 

should you want to cancel early. 

It is now illegal for any direct marketer to contact you at home 

before 8am or after 8pm on weekdays; before 9am or after 1pm on 

Saturdays and they may not contact you at all on Sundays and 

public holidays
NO MORE:

Å ñIf you break it, 

you buy itò

Å ñVOETSOOTSò
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More examples*

Question:

ñI have the following sales policy on my swing tickets and it is also displayed in the store:

* No refunds. 

* No returns or exchanges on sale goods. 

* No returns or exchanges without till slip. 

* Exchanges within 10 days of purchase only. 

I do not give refunds on goods returned. The customer can either select another item to the same value on the day of return or we issue a 

credit note for future redemption. 

In the boutique business I find that there are unscrupulous customers who purchase an item, wear it and then attempt to return it. As a 

small retailer, does the act afford me a degree of protection, and how will it affect this policy?ò 

Answer: 

That ñno refundsò notice is now illegal. The first thing to understand about returns is that, if there is nothing wrong with 

an item, a supplier is not compelled to accept it back. That takes care of the ñwear it and then return itò brigade. 

Suppliers may choose to take it back, on their terms ïsuch as ñexchanges within 10 days of purchaseò ïbut they are 

not compelled by this law, or any other, to do so. 

But if the item ïincluding a sale item ïproves to be defective within six months of purchase, the consumer has the 

right to choose whether they want a refund, a repair or a replacement item. 

If they choose a repair, and the item ñfailsò in some way within three months of being returned to the consumer, the 

supplier has the choice of issuing a refund of the purchase price or replacing the item. 

32

*Source: The Pretoria News, 11 April 2011
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More examples* cont...

Question:

ñI am unemployed and contacted Vodacom to ask them whether I could cancel my contract but they told me that, because my contract 

ends in January 2012, I would need to either continue with the contract or pay more than R3 000 to cancel it. Does the new Consumer 

Protection Act allow one to cancel a contract and would I be eligible since the contract was taken out before the Act came into force? ñ

Answer: 

Generally, the Act does not apply to contracts signed before 1 April 2011. It is certainly true of all cellphone contracts, 

for the following reasons:

The Act does apply with respect to cancelling pre-existing fixed-term contracts that expire after 1 April  2013. That 

rules out all pre-existing two-year contracts, but if you signed a three-year gym contract in the past year, for example, 

meaning it expires after April 2013; you can cancel early with 20 daysô written notice, and pay whatever the gym 

regards as a ñreasonableò cancellation penalty. 

So the customer does not have the benefit of the CPAôs early cancellation of fixed-term agreements provision, 

unfortunately, because his contract expires before April 2013. If he wants out, he will have to settle all remaining 

subscriptions, plus the cost of his handset, in full.

33

*Source: The Pretoria News, 11 April 2011
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More examples** cont...

34

**Source: YOU Consumer, 31March 2011
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More examples** cont...

35

**Source: YOU Consumer, 31March 2011
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More examples** cont...

36

**Source: YOU Consumer, 31March 2011
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Summary: How to determine if the CPA applies?

37

Regulations 

provide for a 

threshold of 

R3 million



The Protection of Personal 

Information Bill (ñPPI Billò)
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What is PPI all about?

Privacy is:

¸ The right of every person to be left alone.

¸ The right to preserve confidentiality, anonymity and solitude.

Personal information is:

¸ Any information about a person that could be used to identify that person.


